Lnited States District Court
for the Morthern Disirict of [L

Jaime Hernandesx 3
Plaintiff )
hY
Sheriff Thomas Dart, et al 3 Case Mo, 09-cv-00661

I )
Plaintiff’s Initial Component of 10/2/09 of Motion of 10/209 to Reconsider the Dismissal of All Judges and
Prosecutors Dismissed feom the Casze this Motion Concerns (“This Case”™) by Tndge M. Aspen and for the
Reasons Enumerated and Explicated Herein and/or in the Exhibits which Accompany This Motion, Reinstate
Such Defendants Or At Least Certify the Issue for Review and for Leave to Amend the Complaint Presently
Pending in this Case to Add Asst. Cook County State’s Aftorney, Mz, Molesky thereto and to Make Numerous
Other Additions Thereto, Depending on Whether Plaintiff Receives all of the Transcripts He Demanded on
33005 by 1078009

Mow comes the Plaintiff, Jaime Hernandez (“JH™) to respectfully move this Hon, Court to grunt the relief
described in the title to this motion and in explanation and support whereof, JTH avers and explains as follows:

1.

2
1

\q_

A number of judges and prosecutors were included in the complaint filed in this case, which s soomn to be
amendad

Judge b. Aspen dismissed such Defendants before the case was transferred from his Court 1o this Court,

JH, like so many of his similarly situated fellow citizens is not at all convineed that the presently operative
and widely uncontested de facto policies and practices of judicial and prosecutorial immunity are
artangements that are either compatible with the hest interests of the great majority of of this Country’s
people, the history of Ango-American Jurisprudence or the requirsments of  the moral law.

Exhibit #1 to this document provides an explanation of the position of JH in regard 1o the issue of judicial
immunity wpon which JH iz not convinced that he can improve and consequently, such document is
ingorporated by reference herein as is fully set forth herein as the basis for his opposition 1o the arangement,
In addition, JH would add that Magna Charta Clause 61 did not permit even the English Monarch any
immunity for injuries unjustifiably inflicted on his subjects and that JH has pet suceeeded in finding any
reference to the concept, prior to Lord Coke's self-serving introduction of the concept of judicial immunity in
England in 1607.

Furtheemore, the SCOTUS has not neglected to remind the people of this country, that: “no one acquires &
vested or protected right in violation of the Constitution by long use, even when that span of time covers our
entire national existence & predates it,™ Walr v Tax Comn v of New Fork City, ( ULS, 3 (90 5. C1 1409,
1410},

. Regarding the prosecutor Defendants. prosecutors are not immune for tors perpetrated when conducting

investigative functions, and thers was an egregious offense perpetrated in the investigation not conducted by
the prosecutors in thiz case.

PlaintifT also is herein challenging the authority of Imbler v Pachtman and its progeny as being incompatihle
with a mumber of provigions of the Constitution of the w8, of A. a complete explication of which will be
provided once Plaintiff has received all of the transeripts for all of the procesdings conducted in the criminal
case this motion concerns,

Pluintiff also adds Asst. Cook County State’s Atorney, Molesky (o the Complaint filed in this case and will
explicate the claims against her in the Amended Complaint which will be filed as soon as all of the transcripts
from the progeadings conducted in the criminal case this case concemns have been procured.

Wherefore, Plaindff, TH, herein respectfully moves this Hon. Court to reinstate all judicial and prosecutor
Defendants dismizssed by Judge Aspen from this case back into it
Respectfully submi

Jaime Hemandez




JupiciAL IMMmuNITY VS, DUE PROCESS: WHEN
SHOULD A JUDGE BE SUBJECT TO SUTT?

Robert Craig Waters

Introducton

In the American judicial system, few more sericus threats o indi-
vidual liberty can be imagined than s cormupt judge. Clothed witl
the power of the state and suthorized to pass judement on the most
basic aspects of everyday life, a judge can deprive citizens of liberty
and property in complote disregard of the Conatitution. The injuries
inflicted may be severe and enduring. Yet the secent expansion of a
judpe-made exception to the landmark Civil Rights Act of 1571, chiel
vehicle for redress of civil rights violations, has rendered stofe judges
immune from suit even for the most bizarre, cormept, or sbusive of
judictal acts.! In the last decade this “doctrine of judicial immunity”
has led to a disturbing series of legal precedents that effectively deny
citizens any redvass for injuries, embarmesment, and unjust impris-
onment caused by errant judges. Consider the following examples.

# In 1975, the Supreme Court in Stusp o, Sperkman? held that

the: doctrine forbade a snit apainst an Indianz judge who had
authorized the sterilization of a slightly retarded 15-year-old gir
under the guise of an appendectomy. The judge hed approved
the operation without a hearing when the mother alleged that
the: girl was promiscucus. After her marrage two years later, the
girl discovered she was sterile.

Crate Jedrmal, Vial, 7, Mo 2 (Fall 19870, Caparight & Cato Instibute, Allrights reserved.
The awtbor is Judicizl Cleds to Justics Rovemary Barkett of the Florida Saprems

Canist.
"The doctrime of judicial imemumity fraom federal cvil rights seits dates only from the
1867 Suprome Court dectsion in Person v. Bay, 396 1.8, 547 {1967, which found a

Miskasippi justions of the pesse e froms vivd] dghts suitwhen be mied o e ofores
illegnl s=gregution laws, Until this dome, severnl sourta had concladed that Cangress
e istendhinl by irmmundte pate-conr jadge: om fodeml vivil rights sits, See, for
example, McSkane v. Moldovan, 172 F.24 1006 (fth Cie. F840].

L3S 10,5, 340 (1978).
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& In 1980, the Seventh Circuit Court of Appeals in Lopez v,
Vanderwater' held a judge partially lnmune from swit For per-
gonally arresting o tenont who was in areers on rent owed the
judpe’s business sssocintes. At the palice station, the judge had
arraipneod the tenant, waived the right to trial by jury, and sen-
tenced him to 240 days in prison. Six days of this sentence were
seyvied before another judge intervened. The Seventh Circuit
found the judge immune for areigning, comvieting, and sen-
teneing fhe tenant but nob for conducting the arrest and
"pmﬂaﬂutlun_"

® [n 1955, the Elevesth Circuit Court of Appeals held in Dykes «.
Hosemann® that the immunity doctrine required dismis=al of a
suik against a Florida judge who had awarded custody of a child
toits father, imselfthe son of a fellow judge. This “emergency”
order had been entered without notice to the mother or o proper
hearing when the father took the boy to Florida from their Penn-
sylvania home after & series of marital disputes,

® In 1985, the Tenth Circuit Court of Appeals in Martinez o,
Winner® held a federal judge immune who, during a trial, had
conducted a secret meeting with prosecutors without notifying
the defendant or his attorneys. Expressing concern that e jury
wonled be “imtimidibed” into a nat-guilty verdict, the judge agreed
to declare a mistrial alter the defense had preseated its case ao
the government conld prosecute anew with full knowledge of
the defense’s strategies.

In just 20 vears, these precedents and others liks them have estab-
lished noartotal judicial immunity as 2 settled featore of American
law. Under the cument doctrine, any act performed in a “judicial
capacity” is shielded from suit.? Thus, the simple expedient of dis-
guising a corrupt act as 3 routine judicial function guarantees immu-
nity from suit, In no other area of American life are public officials
granted such license to engage in abuse of power and intentional
disregard of the Consttution and laws they are sworn to defend.
Those who are harmed, no matter how extensive and irreparable the
injury, are deprived of any method of obtaining compensation. They
are eomfined to disciplinary actions that only rarely result in the
judge’s vemoval from office despite the troubling frequency of judi-
einl abuses (see Alechuler 1972),

B0 F 3 1299 (Teh Cir. 10D,

ATTE F.2d 042 (10 Cir. 1945) {rebearing en base).
*TT1 F.2d 424 { L0xh Cir, 1945).

*Lnp Stump v, 5 parkeman 435 U5 348, 360 (1975
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As will be shown below, this sweeping new immumity doctrine is
at odids both with American legal history and the Constitution, Con-
gress never intended to exempt state judzes from soit when if passed
the 1871 Civil Rights Act. Moreover, the judiciary 18 wrong when it
aszerts that immunity was a settled doctrine, Incorporated inko the
1871 Aet by implication, To the contrary, the doctrine in its present
torm did not exist in the United States or England when the civil
rights logiskation was passed in 1871, Moreover, the immuonity doc-
trine is Inconsistent with the due process clause of the Fourteenth
Amendment. Even if the doctrine had existed in commen law, con-
stitutional supremacy dictates that it most bow before the Ameriean
idea of procedural justice embodied in the guaramtes of doe process,

The American Concept of Due Process

The Fourteanth Amendment was enacted soon after the Civil War
as a reaction to abuzes by Ssuthern officials.” Its effect was no less
than a revolution in American law, For the frst time, the states were
obligated to observe a minimom standird of justice imposed by the
federal courts. Previously, the Bill of Rights had bound only the
federal government. Absent 2 divect affront to federal powers, the
pre—Civil War Supreme Court had refused to interfere in the indicial
proceedings of any state, even o preserve due process rights created
by the Fifth Amendment® If state courts ignorad personal liborties,
no redress was possible in the federal courts.

When adopted in 1868, the Founesnth Amendment expressly bound
state officials m observe the minimum standards of justice being
developed by the federal courts, In time, the Suprome Coust held
that the amendment’s due process elanse obligated state couwrts to
ohey virtually every provision of the Bill of Rights, Under this evaly-
ing concept, due process embodied at least the specific liberties
muarantead by the Constitution.® By the centenndal of the Faurteenth
Amendment in 1968, state courts were required at a minimum to
provide adequate notice and 2 right to be heard through counsel
before deciding the rights or liabilities of any person.

In effect, the Fourteenth Amendment integrated the faderal and
state courts into a single judicial svstem adhering to 4 uniform min-
imnm standard. This new syatem immediately generated problems

S Fiaraon v, oy, 356 U8, 547, 556 (1957} (Dowaglas, )., dissenting] (1871 Act passed
in respanss b0 Southers lewleseness), -

*Ban, for exasnple, Barton v, The Mayar & City of Baltimore, 7 Peb 243, 8 L. Bd. 672
(1833), holding that the Fifth Ansndmest does mot apply te stabe actos,

*Bee Dumcan v, Lovisiane, 360 U5, 145(1065), holding thet the Fourtsenth Amendnsent
Vincarporates” specilie provigiors of the Bill of Highss,
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without precedent in American law. When state courts asserted juris-
diction over cut-of-state residents or theie property, the fedesal courts
frequently found themsolves called upon to decide the validite of
such acts, lgnoring the vnderlying due process concerns at first, the
Supreme Court tried to resolve the problem with a theory of juris-
diction based largely on pre-Civil War notions of state soveroignty,
Under this conception, the right of a court to exercise its authority
over specific persona—its “personal jurisdiction” —extended only as
far as the: state borders and were of ne foree bevond them ™

As the 20th centory progressed, the Supreme Court soon found the
stibe-sovereignty theory inadequate, New forms of trans portation and
communieation blumed the significance of state boundaries. An
increasingly infegrated national econemy soon made it possible for
activities in one stale @ produce profound disruption in another,
Moreaver, the Supreme Court was unable to resolve a perplexing
inconsistency in its theory: il stale sovercignty was the only issue,
then an out-of-state resident could never conferjurizsdiction on s state
court merely by giving consent. In theory, soverslgnty could be
waived only by the sovercign that possessed it" Yet the Supreme
Court, bowing to o rule of practicality, consistently had held dhat &
litigant conld confer personal jurisdiction on any state court by con-
sent, even i the comsent was implied by oul-of-eourt activities.?

Finally in 1982, the Supreme Court swept aside the sovereignty
theory and held that the jurisdiction of state courts was circumscribed
solely by the doe process clanse.™ A state court's suthority over
anvone, ineluding out-of-state rezsidents, was restricted not by polit-
icel boundarios bat by the conception of falr play and procedumd
justice: embodied in the Constitution.™ Thus, personal jurisdiction
was an aspect of due process. State judicial power was directly lim-
ited by individoal liberties gustanteed by the Bill of Rights. As an
important consequence, the right to challenge improper activities of
a state court took on a new and as vet unexplored constitutional

Due Process and Judicial Tmmunity

The Snpreme Court's holding that the due process clause limited
stite courts” power was surprising onby in that it had taken so long.

Whee, for examiple, Peanayer v, Mell, Ba WS 714, T80 (14978,

Eee I Carp. of Ireland v. Compagrie des Baadbes de Gulnes, 466 U5, G,
T2 ra, Mk 1982,

e, for exnmiple, McDomald v, Maobes, 243 WS, #) (18170
456 105, ab TO2 n. L amd seoccmpanying bext,
L, s TOG.
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Many legal commentators had argued for vears that jurisdiction af
state courts over specific people was o due process problem, not a
question of the competing soversigntics of two or more states, ' Tndeed,
the older sovereignty theory, a relic of pre-Civil War jurisprudence,
virtually had ignored an ancient line of English case law extending
hack to Article 39 of Magna Charte, ancient predecessor of the doe
process clause. These cases, dealing with the guestion of judicial
immunity, long ago had established virmally the same due process
limitation on judicial power announced in 1882 by the Supreme
Conrt.

As early as 16813, English courts had recognized that Article 39
vestricted the power of judges. Early English decisions had found
it jodges Tost immumity from suit for acts clearly bevond their
Jurisdiction.” Only in a single area did the English common law
grant a broad form of immunity to judges. Recognizing a need to
protect judges from the displeasure of the Crown and its mindsters,
the Star Chamber in Floyd o Barker' had held that a judge could
nat be prosecuted in another court for an alleged criminal conspircy
in the way he had handled a murder trial. In refusing to tey the e,
the judges of Star Chamber held simply that if the king wished to
dizseipline a judge, the king must do so himself without resort to a
criminal prosecution.*

Despite this narrow [oeus, Flopd frequently is cited as the foun-
dation of the American judicial immunity doctrine ™ The federal
eourts” lavish reliance on this Star Chamber decision is puzzling,
While the immunity doctrine focnses exclusively on civil liability for
judicial acts, Floyd 12 concarmed not with linbility but with the proper
method of disciplining alleged misconduct ofjud gos. Indead, Flogd's
central eoncern is not judicial immunity at all, but judicial indepen-
dence from the executive branch of government, The American con-
stitutiomal system lerigely has resolved the problem that precceupled
the judges who wiobe Flopd,

“8ee, for exarmgle, Lowis (1983 for a discussion of the histarical development of the
Suprems Court's thewry of stote-court jurisdiction.

“Gee The Case of the Marshaliea, T7 Emg. Feepe J02T (KB 1613 (no dnemanity whisn
Court of the Marshalsea asserted furisdiction over persons outside th king's household,
its sule jusisdiction). The Marshalses cowt specifically traced jucisdstional Nty ba
Agticle 30 of Magas Charia {(1d. ar 10350

77 Epg, Rep, 1305 (Star Chamber 1604},

"1d, at 1307,

¥See, for example, Pullions v. Allen, WM %, Ct V970, 1875 (1984), The Supsese Conrt
first pelied e Flef as o precsdent for judicial immanity i Bradley . Fisher, 8000 5.
{13 Wall,} 335, 351 (1ET2).
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The current Amerdcan immunity doctrine not only was a sorious
departure from its commaon law antecedents bt also broke with sarly
American case law. As early as 1ROG, the Supremse Court in Wise o,
Withers® had recognized a right to sue a judpge for exercising author-
ity bevond the jurisdiction autharized by statote, In 1860, ono vear
after passage of the Foureenth Amendment and long before due
process had assumed its modemn contours, the Supreme Court made
its first effort to define the limits imposed on state judges, The Court
held that state judres possessing peneral powers were not liahle
“nnless perhaps when the acts ... are done maliciously or cor
ruptly.”® Then in 1872, one year after the civil rights laws were
passad, the Supreme Court overmubed its eadier dictum and announced
that judges would not be liable even for malicious or corrupt acts,®

This 1872 expansion of the immunity doctrine was an abrupt depar-
ture even from the commom law recognized by a majority of the states
in the Civil War era. By the time civil rights legizlation passed in
1871, anly 13 states had granted their judges a broad form of judicial
immunity, while six states had found judees unquestonably liahle
for malicious acts in excess of jurisdiction, ™ Eighteen other states
had not addressed the issue at all,* although many recopnized Eng-
lish common law as binding precedent, Thus, from 1869 to 1872 the
Supreme Court extended a sweeping form of immunity b state-court
judgpes that a majority of the states themselves would not have ree-
oguized under their own law,

Immunity and Civil Rights Legislation

MNor was this emerging doctrine recognized by the post=Civil War
Congress. Ample evidence shows that Congress Intended to make
all state officials, including judges, subject to its new civil rights
legislation, even in those states recognizing a broad form of immu-
nity, The congressman who introduced the Civil Rights Act of 1871
anmounced that his bill was maodeled after the Civil Rights Act of
1866, which had created eriminal penalties for anyone engaging in
state-sponsored efforts to violate the civil rights of citizens, Indeed,
the 1871 Act was written to provide a eivil remedy—the right to sue

BT UL, (3 Cranch] 331 | 1506},

Hasdall +. Beigham, T4 U5, (13 Wall ) B3, 535-38 (15649)

Olracley v. Fisher, 30 U5, (13 Wall) 395, 151 (1872),

= Liabdlity of Judbeial Officess™ (1R, pra 326-27 and mn, $0-30)

M1, at BT am. 31,08 and pocompacying bk,

B pngrassonal Globe, 420 Cong., st s, 565 app (15710 [remarks of Rep, Shollabasger),
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for damages—in every instance in which the 1866 Act offered a
criminal penaitv®
One fact is elear about the 1866 Act: it unquestionably had abol-
ished judicial immunity frem criminal prosecution, in efect over
ruling the precedent in Flogd. Partly because of this feature, Prosi-
dent Andrew Johnson had vetoed the bill *" and Congress promptly
had overridden the veto amid indignant cries about the tyranny of
local Southern officials. During the vote to override, one represen-
tative had sharply responded to the President’s concern:
1 answer it is better to invade the judicial power of the States than
permit it booinvade strike down, and desiray the civil rights of
citizens, A judicial powey perverted to such naes should be speedily
imvaded. . . . And if an officer shall intentionally deprive a citizen
of 4 right, knowing him 10 be entitted 1o i, then he iz guilty of a
willhul wrong which deserves punishment ™

Oihers declaimed that immmunity for amy state official must be abol-
ished because immunity “is the very doctrine out of which the rebel-
lion was hatched,™

The debate on the Civil Rights Act of 1AT] itself was no less oritical
af the wrongs perpetrated by Southern officials, In hiting rhetorie,
one representative characterized local judges in the former Confed-
erate states as despots prone to violate the rights of Republicans
without regard for law or justice * Many others vehemently agreed,
O three occasions, congressmen plainly stated that state-court judges
wiould be uneble to claim immunity under the 1871 Act™ Yet anather
representative expresshy noted that the legislaton would correct o
specific injustice: the use of harassing litigation and unjust prosecon-
tions in Southern courts meant to silence paliticel opponents or chass
themn From the skate ™

Despite this evidence from the congressional debates, 8 majority
of the Supreme Court in Pierson o, Rap, ™ 98 years after the 1871 Aot

“ihd

P emgresstana Glokbe, 30h Cong., [et mess, 1680 {1866) (presidential vetn message bo
Congress)

Sid. gt 1827 {remarks of Bep, Lawrence),

B1d at 1756 {remarks of Bep, Trembuobl).

A angresstondd Globe. 424 Cong., Ist sess, 194 (18711 fremarks of Rep, Platt],

“Fgr eoxnaple: 1d. at 384 {remarks of Rep, Kainey), 429 (remarks of Begp, Baptty), gl
153 app. (remashs of Tep. Gardield). -

#1d. wt 217 app. (remarks of Sen. Thurmen), 385 (remarks of Bep. Lewis), and 3556
{remuerks of Rep. Arbur).

O, wt 1ES app. (remerks of Rep. Pl

MR LS. 4T (1967
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wins pussed, decided that Congress nover had intended to subject
state-court judges to suit. Arguing that judicial immuonity was “solidly
established at common law,” the Court presumed that Congress
wiould have mcorpocated specific langoage into the statute had it
wished to abolish the dootrine ® This perplexing conclusion utterly
ignored the vemedial purposes of the LAT] Act™ and the lone-standing
rule that a remedial stabute will be comstrued liberally to achieve its
purpase {see Llewsllyn 1950),

Mot only did the majority offer a complete distortion of congres-
siomal imdent™ bot it also decided that the phrase “[e|very person .
shall be lishle” meant every person except judges.™ Yet Congress
elearly had intended to remedy & serous injustice being inflicted on
innocent people by cormupt local officials, including judges, In effect,
the Supreme Court created & new rule of statutory construction that
judicial immumnity is to be favored over congressional intent, and only
express language in a statote will limit the doctrine.

Finally, in 1978 in Stump the Supreme Count wielded its ever-
expanding immunity doctrine to prevent fuit against a state-coust
judge who had authorized sterilization of a mildly retarded 15-vear-
old girl after her mother had “petitioned™ for the sterilization “to
prevent unfortunate circwmstances, ™ The judge had authorized the
procedure withont a hearing, notice to the girl, or appointment of a
guardian ad liem to represent the gil’s interests,™ Recogalzing that
the indge had violated the most elementary principles of due proesss,
the Supreme Court majority nonetheless found him tmmune from a
suit lwter filed by the girl and her new husband. Even "grove pro-
cedural errors” do not deprive a judge of immuanity, roled the Court,
because immumity attaches to any act performed in o judicial capec-
ity. " The Court noted that the judge had zigned the sterilization
petition as ajudge; and it dismizsed objections that failure to observe
formalities rendered the et nonjudicial.

Instead, the Court concluded that an act is “judicial™ if it possesses
two traits: first, the act is oue normally performed by a judge, and,
second, the parties Intended to deal with the Judg:c in an official

1, ab GH4-55,

¥&oe (d. at 550 (Douglss, [, dissenting).

Td, at 55867 [Dinaglas, ], firz=nting).

¥The 1871 Act provides that “every pereon” wha violates the civil rights of a citizan
acting under stte authegity i lisble for o Gedesal vivil action for meney dampges.

42 ULS.C. § 1953 (1985).

Bgus 105, 360 351 o 1,

. ab 350,

ayg.
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capacity,® The Court, however, interpreted the fivst of its require-
ments very broadly, The mgjority noted that the judge in 5tump
possessed “peneral jurisdiction,” the ability to decide any matter not
specifically withheld from him. Since no statute expressly dended
him the power to hear sterilization petitions, he was immune aven
though such a petition wis unprececdented in the history of the state
and not authorized by any statuee ™ [n this way, the Supreme Court
exviteed a gross departure rom due process that would have sub-
jected vidually any other state official to suit. The effect was plain:
under the doctrine of judicial immunity, a vicim can he foresd o
bear the full burden of a serious, frreparable injury inflicted by o
state-court judge in blztznt vislation of the Constitution,

The Policy Underlying Judicial Immunity

The Stumgp test for immunity affords oo opediment to a cormpt
judge. At bast, it cloaks a judge with immunity if e merely indicates
his official status while performing amy et not expressly prohibited
by low ™ At worst, it offers a road map for corruption with total
impunity. Those subject to a cormupt judge's power may find litthe
comifort in the Supreme Court's pronouncements that judicial immu-
nity in effect is a necessary evil, the price to be paid for a “fearless™
judictare® With power to abridge liberty and seize property, state-
court judges are the masters of everyday life in America. They are
capahle of causing enormows and irremediable harm to someons
wha, like the 15-vear-ald girl tn Stwmp, simply is not given a chance
o prastect his or her own interests before the judge imreparably abridges
them.

Yet the Supreme Court insists in the strongest of language that n
swecping immunity shield is necessary for an impartial judiciary.
Permitting dissatisfied litigants tosue judges, wrmes the Conrt, “would
contribute not to principled and feardess devision-making bt to

Ll ak S,

Ll at 36T-68 (Seewart, Marchall and Pewell, )], dissenting].

e federal appeals comrt has required the welghing of four sequsmane factors similar
b fhe Sumn 106t (1) whether the act was 2 normal podicial funetion; (2) whethes tha:
events tramspieed it the judge’s chamben; (31 whether the combroversy was then pend-
ing before the juﬂgl‘:, ael (4] wherthiar tha coalromisiion are ||.'ir|||ll:31 and tmmediate |y
vt of & visit b the judge in his officinl capecdty. MeAlester v, Brown, 469 F.2d 1880,
1282 (Gth Cir. 1972). See also Dyvkes v. Hosemann, T8 F 24 842, 536 (1 1eh Cir
LGRS, -:I:nhl'rl'ﬂ'ln,g v ! fiuetieg i lentgr with qppﬂy\ml]i Harpor v. Memckls, 838
F.2d 848, 858 [(Sth Cir.), cerf. dended, 454 ULS. S16 (1881} (guobing Medlester wilk

I,

8w Farri v, Ackenman, 444 UL5, 193 {1970)
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intimidation.”* Under this viewpoint, immunity is not for the benebt
of the malicions and corrupt but for the benefit of the public, whose
best interests are protected by an independent judiciary ¥ If ervors
are committed, the proper remedy is appeal,*®

Few would question the worthiness of such abstract principles as
impartiality and (carlessness, even if the Supreme Court's assess-
ment of judicial courage is surprisingly pessimistic. However, high-
flying abstractions often serve only to hide the underlving lssue,
which in this case is the injury a corrupt jodge can inflict on innocent
people, Congress and the courts most seriously question any devies
that affords greater protection to the unserapulous than te the prin-
cipled. In this instance, the sk of such a disturhing result is very
prave. by resort to the current immunity doetrine, an unscropulous
judge could escape lability even for acts of revenge, gross favoritism,
improper seizure of proporty, unjust incarceration, or seripus injuries
inflicted “in ajudicial capscity,” Most disturhing are those instances
in which o judge ensures that an appeal canaot remedy the wrong
inflicted, ITn Sfumgp, for instance, the judge’s actions allowed no appeal
prior to court-ordered surgery that would prevent 3 woman from ever
having a femily, If appeal indeed is the proper mothod of chellenge,
the judiciury eannet justily granting immunity to judees who hve
prevented an appedl from ocourring,

The history of judicial immunity makes the dodring even more
suspect, since Congress clearly believed it was imposing liability on
lowal judges under the 1871 Act™ By judicial fat, the doctrine was
corjured out of a few old English cases such as Flogd that were not
themselves concerned with jodicial immunity from suit, but with
judicial independence from the Crown, The Supreme Conrt, citing
dicta in these cases, inventod a completaly new immunity doctrine
far more expansive than the Civil War-cra precedents wounld warrant,

Most troubling of all are the strong due process interests that
necessarily are involved in any judicial immunity controversy, By
wielding itz expansive doctrine, the Supreme Court in effect has
declared that every organ of state govermmen? except local courts
must chserve the dictates of the Fourteenth Amendment. The irony
is unmistakable: those who are the guardians of the Constitution are
themselves privileged o violate it with corrupt impunity. Any dam-

"Pierson v, Ray, 386 U5, 347, 554 (106T)

“id.

“Gen Pulliam v. Allem, L &, O 1670, 16776 | 1864,

TP lerson v, Bay, 536 U5, 547, 562 | Daounglas, |, dssenbingh” every member of Congress
wiwn spnke om the irzue assumed . . . that jwdpes would he Falda™).
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age inflicted on innocent citizens must be barne by the injured, not
by the state or its insarers, Due process, one of the most hallowed
angl ancient of rights, apparently has no place in the law when a
citizen attempts to seek recompense from a judge who has wrongfulby
capsed an injury.

Mor has the Supreme Court made any effort B reconcile its new
thoory of state-court jursdiction with judicial immunity, If & state
court’s power over persons is defined and limited by the due process
clause, the current immunity doctrine assumes a deeply suspicious
character. The judiciary in effect is wielding o judge-made rule of
lawr to limit a constitutional right, turning the idea of constitutional
supremacy on 165 head, When a local judge chooses to act corruptly,
the logical result of any sweeping immunity doctrine is the destrue-
tion of due process rghts, Instead of fzarless impartiality, the doe-
trine thus protects only malice and arbitrary administration of the
lavrs,

The Due Process Clause as a Limit on Immunity

If judicial immunity truly is to serve as & halwark of justice, some
more clearly defined limit must e placed on it, Logically this limit
must arise from the doe process elanse itsell, Clothing a judee with
immunity simply becanse he has performed a “judicial act” overlooks
the resl-world probability thateven judicial acts can be utterly ineon-
sistent with due process. Important personal rights, such as the right
to have & Family in Stump, can be destroved by the mere nod of g
judge’s head. Judges should nat he privileged to violate the vights of
citizens unfertunate enough to Gnd themselves in a bissed, corript,
or irresponsible court. When unjust injuries are inflicted by improper
Jucticial acts, the state or its insurcrs should be forced to hear the cost
of the wrongful act, not the individual. Indeed, the histery of the
1871 Act revieals that Congress intended to provide just such a remedy.

Instead of the abstract and ambiguows fuctors used in Stump to
determine the existence of immunity, the courts should use a simpler
inguiry founded on the fundamental principles embodied in the due
proceess olawse, To preserve the integrity of the judicial process, the
courts abwavs should presome that & trial coust propecly exercised jts
Jurisdiction. But they should permit a plaintiff to overcome this pre-
sumption by showing that the judpe scted with actual malice, con-
gisting of a knowing orreckless disregurd of due process. Specifically,
if the court is to enjoy immunity, it most afford three thinge—notice,
a chanes to be heard, and a method of appesl. Then, and only then,
would an irrebuttable presumpdion of immunity exist requiring dis-
missal of any subsequent suit against the judge.
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Of these three requirements, the opportunity to appeal sheuld be
the most crucial based on the policy that appesl, not a suit for dam-
apes, is the preferred method af challenging & jwdge’s improper
actions, Deprivation of an opporiunity to appeal effectively renders
this policy meaningless and makes some other remedy necossary for
preper redress, Moreover, the right to appesl usually can correct due
proeess violations. Even errors in notice and opportunity oo be heand
should not of themse lves snhject o judge to sait as long as the oppor-
tunity to appeaal is present. In effect, the appeal itielf will afford a
new apportunity for a proper hearing with proper notice

Mor should routine ex parte orders create any linhility for the
judictary. In emergency hoarings for the seizure of property, the court
could preserve the irrebuttable presumption of immunity by afford-
ing as soon as possible the required notice, a hearing, and the right
o appenl ™ In summary incarcerations, as for contempt of court, the
judge could preserve his immunity by alfording the defendant an
immediate opportunity for further review, such as in a habeas corpus
hearing. Mere failure of the plaintiff to exercise these dehts should
never subject the judge to suit, Nor should a judze ba liable for ermors
of judgment, even those plainly forbidden by law or precedent, as
long as his acts did not deliberately preclude the possibility of appeal
before constitutionally protected rights were completely foreclosed.

The test proposed above gleo addresses the guestion of subject-
matter jurisdiction—the statutory authority of judges to hear specific
kinds of disputes. Although the Supreme Court suggested in Stump
that a clear lack of subject-matter juriadiction will subject a judge to
liability, it was plainly troubled by the pozsihility that a judge might
b subjected to suit for an honest and barmless mistake ™ A test based
on the ability to appeal necessarily will shield good-faith errors. As
long as the judge does not taks actions that prevent appeal, be will
be protected by an irebottable presumption of immundty,

Conclusion

American courts have agonized over the dee process problems
created in recent vears by the doctrine of judicial immumnine.™ A

"The courts have long recognized o right of crediters ta obtain prejudgment “amsoh-
meand"" of propesty in which they have sn enforcmable interest if the debtor is likely to
farr from the court's jurisdiotion. The 1.5, Supreres Cowr has imposed rigomeas dus
process limits on fhe wse of such remedics, generally raquising notios and an oppor-
tumity tn be beard immedistely sfter the disputed peogerty has bees seizod, Ses, for
example, Sokadech v. Faanily Finanes Coog., 395 U8, 33T (1663}

HSlamp v, Spaskanan, 4356 U5, 340, 556 (19T&].

e of the clearest coarmples was bn Dykes o, Bosemens, where the Elewenth Cinouit
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variety of illconceived approaches to the isauwe have resulted in
“tests” that grant immunily o state-court judges in such sweeping
terms as by amount te o test at all, The Supreme Court, roubled by
threats to judicial independonce, has developed i own test that
invests judges with immumity for eny act performed in an official
capacity where the gct itselt is not expressly prohibited by existing
law. Under this approach, comupt and maliclous local judges may
easily shield even the most serions abuses behind a wall of immuonity,
leaving the victim unable to seck eompensation from the state and
iks Imsirers.

Yet a state court's jurisdiction is limited by due process guarantees
of motice and & chamce for sn impartial hearing, [gnoring this fact, the
Supreme Court has misconesived the problem by basing judicial
irmmumity purely on statubory concems and distorted readings of
common Law history, Like the jurisdiction of local courts, immunity
itself—n judge-made doctrine—nmist be limited by doe process, which
iz of ponstitutional dimension. The supremacy clanse unquestionably
nullifies even the most ancient of common law principles and aven
the most popular of state statutes o the extont they are inconsiztent
with due process.

The best solution is to give judicial immunity & fem root in due
process guarantees. To achieve this resulf, the simplest approach is
to create an irrebottable presumption of immunity where the state-
eoanrl j1:|d;{e"5 acts did not dE]ﬂmrﬂ.‘lu:.].' terminate a citizen’s rights
without notice, hearing, and opportunity to appeal, Of these three
requirements, the chanes to appeal is the most important beeause it
prowvides a means of curing defects inany other due proeess violation.
A judge thus remaing ungquestionably immune as long as be does not
take acrions that intentinnally and plainly prevent further review,
The dury imposed on a state-court judge, then, is only b recognize
that his own decisions may sometimes be in ervor and to ensure Hiat
orders affecting important eonstitutiona! rights can be reviewed in
another court.
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